The Adverse Inference for Spoliation

of Evidence

by John P. McCahey

he spoliation doctrine provides

federal courts with broad dis-

cretion to sanction those parties

who destroy or fail to preserve
relevant evidence for trial.' This discre-
tionary authority derives from the court’s
inherent authority to manage its own
affairs, as well as from the Federal Rules
of Civil Procedure.? When exercising their
discretion, courts usually seek to impose
those sanctions as may be warranted both
to level the evidentiary playing field and to
punish improper conduct.’ The scope of
discretionary sanctions for spoliation
ranges from the entry of judgment to the
imposition of monetary fines against the
offending party.*

Among the potentially more severe
sanctions is the spoliation inference, which
allows the fact finder to draw a negative
inference against the party responsible for
the spoliation of evidence relevant to an
issue at trial.’ Federal courts have gener-
ally agreed as to the factors that should be
considered in deciding to allow the fact
finder to determine whether or not a neg-
ative inference from the spoliation may
be drawn. Spoliation, however, occurs
“along a continuum of fault-ranging from
innocence through degrees of negligence
to intentionality,” and courts do not
always agree on the relative weight to be
afforded these factors or the level of proof
sufficient to warrant a spoliation‘inference.

The Spoliation Inference’
Spoliation has been defined as the de-
struction or significant alteration of evi-
dence, or the failure to preserve property
for another’s use as evidence in pending
or reasonably foreseeable litigation.” The
spoliation inference allows evidence at
trial of the spoliation and permits the
trier of fact to infer therefrom that the
spoliated evidence would have been

unfavorable to the spoliator’s case.® This
adverse inference may also be drawn as
a sanction under Fed. R. Civ. P. 37 fora
party’s abuse of the discovery process.’
The inference is permissive, not manda-
tory, and the jury (or the trial judge in a
bench trial) is free to reject any negative
inference against the spoliator from the
spoliation of evidence."” In diversity
suits, most circuit courts have concluded
that the spoliation inference is governed
by federal, not state, law."

The scope of the adverse inference

..~ that may be drawn and its potential impact

upon the ultimate outcome at trial will
depend upon the nature of the spoliated
evidence and its perceived relevance to
the claims and defenses at issue.”” One
court has noted, however, that merely
allowing a jury to consider the spoliation
inference by itself often ends litigation
because it creates too high a hurdle for
the spoliator to overcome on the merits.”

While evidence of a moving party’s. spo-

liation of evidence ordinarily will not by
itself suffice to defeat a well-supported
motion for summary judgment, such
spoliation may warrant the motion’s
denial in “borderline” cases."

The spoliation inference is a rule of
evidence that may be traced back to
eighteenth century English jurisprudence.”
It is premised on the commonsense
notion that a party that destroys or fails
to preserve evidence that it knows is rel-
evant fo existing or reasonably foresee-
able litigation is more likely than not to
have done so out of fear that the evi-
dence is harmful to its case.” Permitting
a negative inference from spoliation is
sometimes said to serve the threefold
purpose of: (1) deterring the destruction
of evidence; (2) placing the risk of an
erroneous evaluation of the content of
spoliated evidence on the party that

destroyed or failed to preserve it; and
(3) restoring the party harmed by the
unavailability of evidence helpful to its
case to where it would have bten absen
the spoliation."”

While it is for the jury ultimately to
decide whether or not to draw a negativ
inference from the spoliation evidence,
is for the trial judge in the first instance
‘to determine whether a sufficient basis
has been established at trial from which
a jury could reasonably draw'such an
inference. Generally, the trial judge has
broad discretion in deciding whether or
not to put the spoliation inference :befor
the jury.” The court must always consid
er, however, whether lesser sanctions
will suffice to address. the spoliation or
whether a greater sanction (e.g., judg-
ment against the spoliator) is necessary.'
The exercise of this discretion will be
reviewed on appeal for abuse.®

In deciding whether a spoliation
inference could reasonably be drawn by
the jury, a trial judge generally_Weighs
both the blameworthiness of the spolia-
tor and the nature of the spoliated evi-
dence. The factors typically considered
by trial judges include: (1) whether the.

spoliator had control over the evidence i
and an obligation or duty to préserve it;
(2) whether thé evidence was destroyed
or lost by the spoliator with a “culpable
state of mind™; and (3) whether the.de-
stroyed or lost evidence was “relevant”
to the opposing party’s claim or defense
such that it would-support that claim or’
defense:* The party seeking to have the-
spoliation inference drawn will need-to-
lay an evidéntidry foundation as to the'
grounds for the inferenice, and the spo-
liator will have thie opportunity to show
why no adverse inferénce is appropriate.™
Duty. The spoliation inference is usu~
ally not appropriate unless the spoliator:’
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had a duty to preserve relevant evidence
within its control at the time of such evi-
dence’s destruction or loss.” Such a duty
usually arises once litigation has been
commenced. It may also arise in advance
of litigation when it can be shown that
the spoliator knew, or reasonably should
have known, that the destroyed evidence
would likely be relevant to reasonably
foreseeable litigation.” Even when litiga-
tion is not foreseeable, the spoliator’s
destruction of evidence in violation of a
regulation that requires its retention may
satisfy the duty requirement in a later-
commenced litigation if the party seek-
ing the inference was within
the class entitled to protection
by the regulation.”

Culpability. Courts are in
general agreement that a
party’s bad faith destruction
of evidence constitutes blame-
worthiness or a culpable state
of mind sufficient to support
the spoliation inference.” Bad
faith, for purposes of the
inference, usually requires
a showing that the party’s
actions were motivated by a
desire to hide or suppress evi-
dence.® Courts are not in agreement,
however, whether a spoliation inference
is appropriate where the spoliation was
the result of something less than the spo-
liator’s bad faith.

For some courts, the crucial element
for the spoliation inference is not that
evidence was destroyed or lost, but rather
the reason for its destruction or loss.”
These courts usually will only permit a
spoliation inference upon a showing from
the totality of circumstances that the
spoliation was the consequence of “bad
faith” or “bad conduct.” They often point
to the evidentiary rationale for the infer;
ence—that a party that destroys evidence
knowing that it is relevant to litigatio'[i is
more likely than not to have done so be-
cause it perceived the evidence as harmful
to its case. Unless evidence is unavailable
because of the spoliator’s conscious con-
duct, these courts reason that no basis
exists for a fact finder to infer that the
evidence was spoliated because the spo-
liator believed the evidence to be harm-
ful to its case.™

To other courts, the spoliator’s “bad

faith” is not a talisman.”” These courts will
permit the inference to be drawn where
the spoliator’s culpability 1s something
less than bad faith.” They sometimes
point to the remedial purpose of the spo-
liation inference, and note that it makes
little difference to a party prejudiced by
the spoliation of potentially helpful evi-
dence whether the spoliator acted with
bad faith or some lesser level of culpa-
bility. In either case, the spoliator should
not benefit from the destruction or loss
of relevant evidence and properly should
bear the risk and consequences that result
from the evidence’s unavailability.™

The prejudiced party must
produce evidence suggesting
the spoliated evidence would
have substantiated or refuted

a claim of defense.

Those courts that do not limit the
spoliation inference to bad faith spolia-
tion typically will still require some level
of culpability on the spoliator’s part to
support such an inference. Some courts
suggest that more than the spoliator’s
mere negligence is required.” Others
find or intimate that the spoliator’s negli-
gence is sufficient. At least one court
has concluded that once a duty to pre-
serve evidence has arisen, the loss or
destruction of that evidence for any rea-
son not outside a party’s control consti-
tutes negligence sufficient to support a
spoliation inference.”

Relevance. Relevance in the context
of the spoliation inference means some-
thing more than that the spoliated evidence
was sufficiently probative to satisfy Fed.
R. Evid. 401.% Rather, it requires a show-
ing from which the fact finder could rea-
sonably infer that the contents of the
spoliated evidence would have favored
the case of the spoliator’s adversary.” How
the spoliated evidence will be shown to
have aided the spoliator’s adversary and
the extent of the adverse inference that

can be drawn from its absence will
depend in each case upon the particular
facts and the nature of the spoliated evi-
dence. One court has cautioned, howev-
er, that the prejudiced party should not
be held to an overly strict standard of
proof regarding the likely contents of the
spoliated evidence so as not to subvert
the purposes of the inference and allow
spoliators to profit from their desfruction
of evidence.” The prejudiced party none-
theless needs to produce at least some
evidence suggesting that the spoliated
evidence would have substantiated or
refuted a claim or defense at issue.®

The spoliated evidence’s
relevance usually may be
shown through circumstantial
evidence.” Some courts con-
clude that the spoliation of evi-
dence that naturally would
have been admissible at trial to
elucidate a fact at issue alone
may be sufficient to show its
relevance.” Many courts agree
that evidence of bad faith spo-
liation also suffices without
more to show the relevance
of the spoliated evidence.*
Finally, the destruction of evi-
dence in violation of a record-retention
regulation may suffice to establish rele-
vance of the spoliated evidence.”

Proposed Rule 37(f)
The pending amendments to the Federal
Rules of Civil Procedure include pro-
posed Rule 37(f), which will provide
limited protection against sanctions
(including the spoliation inference) for a
party’s failure to provide electronic evi-
dence. Under that rule and absent excep-
tional circumstances, sanctions cannot
be imposed for the loss of electronically
stored information resulting from the
routine and good faith operation of an
electrofnic information system.* This
rule, if it becomes effective as planned
on December 1, 2006, undoubtedly will
be the subject of much scrutiny by the
courts as they define what constitutes the
good faith and routine destruction of
electronic evidence, as well as when
exceptional circumstances exist warrant-
ing the imposition of sanctions.

In exercising their discretion whether
or not to allow a spoliation inference as

PN - min

ARA Qartinn AfTirimarinn



a spoliation sanction, some courts place
great emphasis on the spoliator’s level of
culpability for the spoliation. Other courts
attempt to strike a balance between the
spoliator’s culpability and the potential
prejudice to the spoliator’s adversary
from the spoliation. It does appear, how-
ever, that the discretion of all courts is
broad enough to allow them to invoke
the spoliation inference as a spoliation
sanction based upon the particular facts
and circumstances of each case. I
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