Should Experts Receive Witness Immunity?

BY JOHN P. MCCAHEY

. wenty years ago, professionals retained as expert
withesses in litigation gave little thought that one of
the litigants may later sue them. Suits against expert
witnesses were rare, and it was generally assumed that
they, like other witnesses, were shielded from civil lia-
bility under the witness immunity doctrine. Since
then, there have been an increasing number of lawsuits
brought against expert witnesses. These cases have
included actions by plaintiffs who were adverse to the
party who retained the expert (commonly referred to
as suits against adverse experts), as well as those
brought by the party who retained the expert (com-
monly referred to as suits against friendly experts).

Courts to date have agreed that the witness immu-
nity doctrine bars those actions brought against
adverse experts. A majority of courts also have con-
cluded that the doctrine does not apply to those
actions brought against friendly experts. There still
remain, however, a large number of courts that have
yet to address the doctrine’s applicability to expert wit-
nesses, particulatly friendly experts. Undoubtedly,
these courts in the future will look to the reasoning of
their sister courts in deciding whether or not to afford
witness immunity to adverse and friendly experts.

Witness Immunity Doctrine
Witness immunity, sometimes referred to as a privilege,
is a common law doctrine.! Its original purpose was to
provide a witness with freedom from defamation liabil-
ity for testimony given at trial.2 Over time, the immu-
nity’s scope has been expanded by most courts to
include other theories of tort liability against witness-
es. It does not, however, shield a witness from criminal
prosecution for perjurious testimony. In federal courts,
witnesses are provided an absolute immunity from sub-
sequent damages liability for their role as a witness.?
Many state courts have likewise provided a blanket
immunity from civil liability to witnesses.* Witness
immunity typically extends beyond those statements
and opinions given by the witness at trial to include
those rendered during the pretrial stages of litigation,
including at depositions, in affidavits, and in reports.*
Immunity for witnesses is considered sound public
policy.® It promotes full and frank testimony by wit-
nesses, which is deemed essential to the truth-finding
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function of courts and juries. If witnesses had to fear
that their testimony could subject them to civil lia-
bility to one of the parties, they may be reluctant to
testify or, if they do testify, shade their testimony

to avoid such liability. Granting civil immunity to
witnesses is not perceived as detracting from the truth-
fulness and reliability of their testimony, which is
otherwise ensured by the oath, rigorous cross-examina-
tion, and the threat of criminal prosecution of perjury.

Adverse Experts

Courts appear to be in agreement that civil suits against
adverse experts are barred by the witness immunity doc-
trine. The doctrine has been applied to dismiss claims
against an adverse expert alleged under various theories,
including defamation, fraud, and negligence.” It has
been found to preclude not only those claims based on
the adverse expert’s trial testimony, but also those
premised upon his or her pretrial preparation.?

Extending witness immunity to adverse experts has
been justified on at least two grounds. First, adverse
experts typically owe no professional duties to the
opposing party in a litigation and therefore no basis
exists for that party to later assert a claim against an
adverse expert based upon a breach of those duties.’
Second, the rationale for witness immunity—promot-
ing full and frank testimony—is considered particularly
applicable to adverse experts. If they were not granted
immunity from retaliatory suits by an adverse party,
the fear of subsequent civil suits may make them hesi-
tant or unwilling to testify.?

While courts agree that adverse experts are entitled
to witness immunity, such immunity may not bar a
claim against such an expert that arose separate from
his or her role as witness. In two cases, the court dis-
missed certain witness-related claims against an
adverse expert based on witness immunity but refused
to dismiss other claims that arose outside of the
expert’s role as a witness.!!

Friendly Experts

While only a handful of courts have yet to address
the application of witness immunity to friendly
experts, the majority of them have concluded that
friendly experts are not entitled to immunity.”2 The
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plaintiff in all of these cases alleged claims of negli-
gence or malpractice against an expert it retained in
an earlier litigation. The emerging majority view is
that the policy considerations underlying the witness
immunity doctrine are not served by immunizing a
friendly expert from liability for his or her negligence
or malpractice.

The Washington Supreme Court was one of the
first courts faced with the issue of witness immunity
for friendly experts.”® In a 5-4 decision, the court
adopted the now minority view that friendly experts
are entitled to witness immunity. The plaintiff in that
case had retained the expert to testify at trial as to the
cost of property repairs that plaintiffs were claiming as
damages. Plaintiffs were awarded the amount cal-
culated by their expert, but the actual repair work
when done cost twice that calculation. Plaintiffs’ sub-
sequent action against the expert for negligence was
found to be barred by witness immunity.

The court’s plurality opinion concluded that wit-
ness immunity for experts was essential to ensure
their objective testimony. It was immaterial in their
view that the expert had been retained and compen-
sated by plaintiffs because the underlying rationale of
witness immunity extended to all witnesses,; including
friendly and adverse experts. Imposing civil liability
upon expert witnesses was deemed “too blunt an
instrument” to achieve more reliability or pro-
fessional diligence in expert testimony, and instead
may motivate experts to take extreme positions favor-
able to their clients to avoid a later lawsuit. More-
ovet, the potential of personal liability and the need
for liability insurance may deter all but the expert
who is a professional witness from accepting an
engagement as an expert witness. The court thus con-
cluded that denying immunity to experts would only
serve to deprive the courts of the benefit of candid
and unbiased expert testimony."

All appellate courts (as well as all but one trial
court) following the Washington Supreme court deci-
sion have rejected both its reasoning and conclusion as
to friendly experts. While not disputing that adverse
experts may be entitled to witness immunity, these
courts draw a distinction between friendly and adverse
experts. They typically focus on the commetcial rela-
tionship between a friendly expert and the plaintiff
(i.e., the friendly expert’s client) and the friendly
expert’s role as a compensated advocate.” Friendly
experts voluntarily undertake to provide professional
services to their clients for a fee, and it is therefore
inappropriate to shield them from civil liability for
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their failure to provide those services with the “care,
skill and proficiency” expected of professionals.'s

The courts taking this majority view also conclude
that immunizing friendly experts from civil liability for
their negligence or malpractice will not enhance the
judicial process, and therefore cannot be justified as a
matter of public policy.”” To the contrary, the absence of
immunity for friendly experts is viewed as benefiting the
judicial process by both encouraging experts to exercise
more care in that role and ridding the courts of incom-
petent experts.'”® At least one court has pointed out that
permitting a client to bring a malpractice action against
its expert is analogous to a client bringing a malpractice
action against its attorney.”

Notwithstanding that they conclude that friendly
experts are not entitled to witness immunity for their
negligence, some
courts suggest that
friendly experts
may be entitled to
immunity from
other claims. The
Pennsylvania
Supreme Court has
stressed that it is
imperative that an
expert witness not be
subject to litigation
because the party
who retained the
expert is dissatisfied
with the substance of
the expert’s opinion.?
The court cited with
approval to an earlier
lower-court decision
that extended witness
immunity to dismiss a
negligence claim
against a friendly
expert who changed
her opinion at trial because she realized it was unsup-
portable.” Distinguishing claims based on the “sub-
stance” of an expert’s opinion from those based on
the expert’s “negligence” in formulating that opinion,
however, may prove difficult for courts in the future.?

The Pennsylvania
Supreme Court
has stressed that it
is imperative that

an expert witness
not be subject to

litigation because
the party who

retained the expert
is dissatisfied

of the expert’s
opinion.

Conclusion

Granting witness immunity to adverse experts is not
only consistent with the rationale underlying the
doctrine, but recognizes that such suits are typically
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retaliatory and frivolous in nature. Conversely, the
majority view that the doctrine cannot be invoked to
protect friendly experts from their negligence or mal-
practice appears sound. What remains to be clarified
in the future are the circumstances, if any, when a
friendly expert may be entitled to witness immunity. B
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